
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

SOUTHERN DIVISION

MONICA DANIEL HUTCHISON, )
)

Plaintiff, )
)

vs. ) Case No. 09-3018-CV-S-RED

)

TEXAS COUNTY, MISSOURI, et al, )

)

Defendants. )

ORDER

Before the Court is Defendant Texas County, Missouri's Motion for Summary Judgment

(Doc. 101).  For the reasons stated herein, Defendant Texas County, Missouri's Motion for Summary

Judgment is GRANTED (Doc. 101).  

BACKGROUND

I. Procedural Background

Plaintiff Monica Hutchison (hereinafter “Plaintiff” or “Hutchison”) filed the present lawsuit

against Texas County Prosecuting Attorney Michael Anderson and Texas County, Missouri

(hereinafter “Texas County”), for claims related to her termination from the Texas County

Prosecuting Attorney’s Office.  Beginning in January 2003, Hutchison was employed as an

administrative assistant for Anderson, who is an elected official of Texas County.  During her

employment, Hutchison claims Anderson created a hostile work environment by engaging in non-

consensual physical contact of a sexual nature, verbal abuse, sexual harassment, and intimidation.

Hutchison's employment ceased on December 23, 2005, and she filed a Charge of Discrimination

with both the Equal Employment Opportunity Commission (hereinafter “EEOC”) and the Missouri

Commission on Human Rights (hereinafter “MCHR”) on or about February 15, 2006.  After
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proceeding through the administrative channels, Plaintiff asserted the present lawsuit.  

In its first motion to dismiss, Texas County sought to dismiss Plaintiff's claims for

employment discrimination and retaliation (as asserted in Counts I and II of the Complaint

respectively) on the ground that she is excluded from Title VII's protections because she was a

member of an elected official's personal staff.  However, the Court denied Texas County's Rule

12(b)(6) motion because determining the applicability of Title VII's personal staff exclusion under

the circumstances required further discovery for proper evaluation of the relevant factors.  Having

completed a substantial portion of discovery, Texas County now seeks summary judgment on

Counts I and II.

II. Factual Background

Michael Anderson was elected Texas County Prosecuting Attorney in 2002.  Prior to his

election, Anderson was engaged in the private practice of law.  In January 2001, while still engaged

in private practice, Anderson hired Plaintiff Monica Hutchison as an administrative assistant.  As

Anderson's administrative assistant, Hutchison's duties included reviewing and proofreading

documents, answering the telephone, scheduling appointments, filing documents, and purchasing

office supplies.  During Anderson's campaign, Plaintiff placed a campaign sign in her yard and

marched in a parade on Anderson's behalf.  After Anderson won the election, he asked Plaintiff to

continue working for him as an administrative assistant in the Texas County Prosecuting Attorney's

Office, and Plaintiff agreed.  The Texas County Commission did not assess Plaintiff's qualifications

as a condition of Anderson hiring her. 

While employed in the Texas County Prosecuting Attorney's Office, Anderson was the sole

individual responsible for assigning work to Hutchison and monitoring her performance.  On

occasions when Plaintiff missed work for personal reasons, she spoke directly to Anderson or one
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of the other prosecuting attorneys regarding her absence.  Plaintiff's duties at the Texas County

Prosecuting Attorney's Office included preparing legal documents, attending witness interviews,

taking notes during interviews, maintaining and organizing files, scheduling appointments for

Anderson, screening telephone calls, and notifying relevant witnesses of whether their attendance

was required at Court.  On at least one occasion, Plaintiff participated in job interviews conducted

by Anderson for additional clerical help in the office.    

ANALYSIS

While Plaintiff's Second Amended Complaint originally contained nine counts asserted

against Anderson and Texas County, the present motion for summary judgment deals with only the

first two counts.  In Counts I and II, Plaintiff asserts claims against Texas County for employment

discrimination under 42 U.S.C. § 2000e, et seq., and retaliation under 42 U.S.C. § 2000e, et seq.

Texas County argues Plaintiff, as a member of an elected official's staff, is excluded from Title VII's

protections.           

I. Title VII and the Personal Staff Exclusion

Title VII of the Civil Rights Act, 42 U.S.C. § 2000e, et seq., makes it an unlawful

employment practice for an employer to discriminate against any individual because of that

individual’s sex, or to retaliate against an individual who engages in protected activity.  However,

before a plaintiff may avail herself of Title VII’s protections, she must first qualify as an

“employee.”  Schwieger v. Farm Bureau Ins. Co. of Neb., 207 F.3d 480, 483 (8th Cir. 2000); Kern

v. City of Rochester, 93 F.3d 38, 45 (2d Cir. 1996) (“Title VII is an employment law, available only

to employees (or prospective employees) seeking redress for the unlawful employment practices of

their employers.”) (emphasis in original).  Title VII defines “employee” in relevant part as “an

individual employed by an employer, except that the term ‘employee’ shall not include any person
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elected to public office in any State or political subdivision of any State by the qualified voters

thereof, or any person chosen by such officer to be on such officer’s personal staff.”  42 U.S.C. §

2000e(f).  The parties do not dispute that Anderson qualifies as an elected official.  Instead, the

dispute centers around whether Plaintiff, Anderson’s former administrative assistant, is considered

a member of Anderson’s "personal staff" as contemplated by Title VII. 

In Teneyuca v. Bexar County, 767 F.2d 148, 151 (5th Cir. 1985), the Fifth Circuit analyzed

cases from the Fourth, Eighth, Ninth and Tenth Circuits, and gleaned from these opinions a non-

exhaustive list of six factors for courts to consider in determining whether a complainant falls within

the “personal staff” exclusion to Title VII’s definition of “employee.”  These factors include: (1)

whether the elected official has plenary powers of appointment and removal, (2) whether the person

in the position at issue is personally accountable to only that elected official, (3) whether the person

in the position at issue represents the elected official in the eyes of the public, (4) whether the

elected official exercises a considerable amount of control over the position, (5) the level of the

position within the organization’s chain of command, and (6) the actual intimacy of the working

relationship between the elected official and the person filling the position.  Id. at 151-52.  Since the

issuance of the Teneyuca opinion, many other courts have adopted and considered the Teneyuca

factors in evaluating “personal staff” exclusion challenges.  E.g., Bland v. New York, 263 F. Supp.

2d 526, 540 (E.D.N.Y. 2003); see also Baker v. Stone County, Mo., 41 F. Supp. 2d 965, 986 (W.D.

Mo. 1999) (discussing Teneyuca factors in FLSA case since “[t]he personal staff exception listed

in Title VII is the same as the one listed in the FLSA”).  Applying the Teneyuca factors to the facts

of this case, it appears Hutchison was a member of Anderson's "personal staff," and is thereby

excluded from Title VII's definition of "employee."

A. Weighing the Teneyuca Factors  
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Regarding the first factor, whether the elected official has plenary powers of appointment

and removal, Missouri law authorizes county prosecutors such as Anderson to "employ such

stenographic and clerical help as may be necessary for the efficient operation of [the] office.”  MO.

REV. STAT. § 56.245.  Plaintiff also conceded in her Second Amended Complaint that "Texas

County, Missouri had delegated the power to hire and fire [P]laintiff and other employees of the

Texas County Prosecuting Attorney's Office to [D]efendant Anderson."  Second Am. Compl. ¶ 11.

As such, there is no dispute the first factor weighs in favor of considering Plaintiff a member of

Anderson's personal staff. 

In addition to meriting consideration as its own factor, the fact that Anderson had plenary

power of appointment and removal also weighs into the Court's consideration of the second and

fourth Teneyuca factors, as the ability to hire and fire gave Anderson significant control over the

position and rendered Plaintiff highly accountable to Anderson.  Regarding the fourth factor,

whether the elected official exercises a considerable amount of control over the position, Missouri

law authorizes Anderson to fix the salary of his administrative staff, giving him significant control

over a key aspect of the employment relationship.  See MO. REV. STAT. § 56.245.  While Anderson

must ultimately seek Texas County's approval for any salary he may set, Missouri law also allows

a prosecuting attorney to supplement the salary of his staff through other statutorily created funds.

See MO. REV. STAT. §§ 56.312(2), 136.150, and 570.120(5)(2).  Regarding both the fourth factor and

the second factor (whether Plaintiff is personally accountable to only the elected official), Plaintiff

does not dispute that she "did not report to the Texas County Commission in any way; rather,

Plaintiff reported solely to Defendant Anderson."  Plaintiff also concedes that Anderson "was the

sole individual responsible for assigning work to [her] during her employment," and that she spoke

directly to Anderson regarding an absence whenever she missed work for personal reasons.  With
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these facts and concessions in mind, the second and fourth Teneyuca factors also weigh in favor of

finding Plaintiff was a member of Anderson's personal staff.  

The third factor, whether Plaintiff represents the elected official in the eyes of the public,

may be satisfied by the plaintiff having duties such as answering phones and attending the office.

See Bland, 263 F. Supp. 2d at 540 ("In addition, by answering Justice Shaw's phone and attending

his chambers, plaintiff represented Justive Shaw in the eyes of the public").  Courts have also found

that when support staff perform functions that "are associated with the functions of a prosecutor and

involve interaction with the public," such as interviewing people and coordinating activities related

to court appearances, they are representing the district attorney or prosecutor in the eyes of the

public even if they lack a law license.  See Dubisar-Dewberry v. Dist. Attorney's Office of the

Twelfth Judicial Circuit of the State of Alabama, 927 F. Supp. 1479, 1485 (M.D. Ala. 1996) (finding

child support coordinator represented district attorney in eyes of public); Gunaca v. State of Texas,

65 F.3d 467, 471 (5th Cir. 1995) (finding investigators are representatives of the district attorney).

In this case, Plaintiff answered telephone calls, contacted witnesses on Anderson's behalf for the

purpose of coordinating court appearances, and accompanied Anderson to witness interviews.     

       

Regarding the fifth factor, the level of the position within the organization’s chain of

command, other courts have previously found that "in a small office, an employee's placement in

the chain of command is less significant to a consideration of the nature and circumstances of the

employment relationship between employee and employer."  Gunaca, 65 F.3d at 472-73; see also

Dubisar-Dewberry, 927 F. Supp. at 1485 (finding little significance in fifth Teneyuca factor even

though "there was no other person lower on the chain of command than plaintiff").  While the parties

offer little evidence or argument regarding this factor, Texas County presented some evidence that
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Plaintiff sat in during Anderson's interviews for other administrative staff positions and was

consulted for her opinion on the candidates. 

As for the sixth factor, the actual intimacy of the working relationship between the elected

official and the person filling the position, some courts consider this to be the most important of the

considerations.  E.g., Baker, 41 F. Supp. 2d at 986.  In this case, it appears Anderson and Hutchison

shared a very close working relationship.  Perhaps the best evidence of their intimate working

relationship is that Anderson employed Hutchison as his administrative assistant while in private

practice, and asked her to continue serving as his assistant after he was elected Texas County

Prosecuting Attorney.  In addition, Plaintiff's duties--including scheduling Anderson's appointments,

screening telephone calls, coordinating witness appearances at courts, helping interview potential

administrative staff, providing a comforting presence when Anderson interviewed female witnesses,

and assisting in preparation of court documents--indicate she and Anderson shared frequent direct

contact, interdependence in their jobs, and a high level of trust.  See Birch v. Cuyahoga County

Probate Court, 392 F.3d 151, 159 (6th Cir. 2004) (noting a working relationship is "intimate" where

respective duties are interdependent); see also Bland, 263 F. Supp. 2d at 541 ("[A]n elected official's

secretary occupies a position of trust and sensitivity because, at a functional level, he or she controls

the flow of information to and from the official").  

After analyzing the Teneyuca factors, it appears there is strong support for concluding

Hutchison was a member of Anderson's "personal staff" for Title VII purposes.  While determining

whether an individual is a member of an elected official's "personal staff" is context specific, it is

worth noting that other courts dealing with similar factual scenarios have also reached similar

conclusions.  See, e.g., Graves v. Wayne County Third Circuit Court, No. 08-11168, 2008 WL

3318726, at *3 (E.D. Mich. Aug. 8, 2008) (finding law clerk for judge was member of personal staff
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and therefore not an "employee" under Title VII); Snyder v. City of Lima, 55 F. Supp. 2d 754, 757-

58 (N.D. Ohio 1999) (finding director of human resources was member of mayor's personal staff);

Dubisar-Dewberry, 927 F. Supp. at 1485 (finding child support coordinator was member of district

attorney's "personal staff"); Paxton v. Bearden, 783 F. Supp. 1011, 1015-16 (N.D. Miss. 1992)

(finding deputy circuit clerk, whose duties included setting court calendars and managing dockets,

was excluded from Title VII definition of "employee" as member of elected circuit clerk's personal

staff).  Indeed, multiple courts have held that secretaries of elected officials are members of the

official's personal staff, and therefore excluded from Title VII's definition of "employee."  E.g.,

Saddler v. Quitman County Sch. Dist., 278 F. App'x 412, 417-19 (5th Cir. 2008) (rejecting argument

that executive secretary for school superintendent cannot qualify as "personal staff" because she was

not a "first line advisor," and affirming district court's grant of summary judgment); Bland, 263 F.

Supp. 2d at 536-45 (dismissing Title VII claims because judge's secretary was member of his

personal staff for Title VII purposes).  

After full consideration of the Teneyuca factors in light of the relevant undisputed facts, the

Court finds Plaintiff was a member of Defendant Anderson's personal staff and therefore not an

"employee" for Title VII purposes.  As such, Plaintiff cannot state a claim for employment

discrimination or retaliation under Title VII, and summary judgment is proper on Counts I and II

of Plaintiff's Second Amended Complaint.  See Bland, 263 F. Supp. 2d at 536-45.   

CONCLUSION

For the reasons stated herein,  Defendant Texas County, Missouri's Motion for Summary

Judgment is GRANTED (Doc. 101), and summary judgment is GRANTED in Defendant Texas

County's favor as to Counts I and II of Plaintiff's Second Amended Complaint.     

IT IS SO ORDERED.
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DATED:   July  23, 2010 /s/ Richard E. Dorr
RICHARD E. DORR, JUDGE
UNITED STATES DISTRICT COURT
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